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W. P. SIMS,
Appellant,

vs.

H. DOUGLASS, Trustee in Bankruptcy of the Estate

of Arizona Rock Products Company, a corporation,

Appellee.

MOTION OF APPELLEE TO DISMISS OR AF-
FIRM, AND BRIEF AND ARGUMENT THEREON

COMES NOW H. DOUGLASS, Trustee in Bank-
ruptcy of the Estate of Arizona Rock Products Com-
pany, a corporation, appellee herein, by Thomas W.
Nealon and Alice M. Birdsall, his counsel, and moves
this Court to dismiss with costs the appeal herein to

this Court by W. P. Sims, upon the following
grounds

:

That it is apparent from the record in this appeal
that there is no substantial question involved therein
to be determined upon this appeal, in that the ap-
pellant has conceded in his brief that appellee's com-
plaint filed in the District Court of Arizona states



sufficient facts to constitute a cause of action and

support the judgment of the District Court of Ari-

zona in favor of appellee herein.

That the record discloses that this case was tried

by the District Court sitting without a jury, there

being an oral stipulation entered into in open court

waiving a jury trial.

That the record does not show that the court had

jurisdiction to settle the bill of exceptions at the

time that it was settled by the trial judge and that

the bill of exceptions should therefore be stricken.

For the further reason that even if said bill of

exceptions had been allowed while the court had juris-

diction to allow the same, the record discloses that

no motion for judgment for the defendant was made
at the close of the evidence, nor was there any re-

quest for a declaration of law by the court, nor any

other action to lay a foundation for a review of the

evidence on appeal.

Further that there was no request by either plain-

tiff or defendant for findings of fact or conclusions

of law, and none were made by the court.

That under the foregoing facts, the sufficiency of

the complaint being admitted by the appellant, the

state of the record precludes any right upon the

part of appellant to seek a reversal of the decree of

the District Court for any errors occurring during

the course of the trial, in that the judgment of the



court is conclusive upon the matters of fact and pre-

vents any inquiry into the conclusions embodied

therein, the appellant not having by motion for judg-

ment in his. favor or by application for a declaration

of law that he is entitled to judgment, raised any

question as to whether he is entitled to judgment

upon the evidence in the case, and the record dis-

closes that no assignment of error was made by the

appellant attacking the sufficiency of the complaint

to support the judgment.

For the reason that it is manifest that the ques-

tions on which the decision of the cause depends are

so unsubstantial as not to need further argument.

WHEREFORE appellee, H. Douglass, Trustee in

Bankruptcy of the estate of the Arizona Rock Prod-

ucts Company, a corporation, asks this Honorable

Court to dismiss the appeal filed by W. P. Sims, ap-

pellant herein, at his costs.

h)
THOMAS W. NEALON,

ALICE M. JBIRDSALL,
Counsel for Appellee, H. Doug-

lass, Trustee in Bankruptcy

of Estate of Arizona Rock

Products Company, a corpor-

ation.



MOTION TO AFFIRM

And in the alternative, said appellee, H. Douglass,

Trustee of the Estate of Arizona Rock Products Com-
pany, a corporation, also moves this court to affirm

said judgment entered by the District Court of the

United States for the District of Arizona on the 2nd

day of July, 1934, from v^hich judgment in the above

entitled cause the appeal herein purports to have

been taken, with costs to said appellee, on the ground

that the questions on which the decision of the cause

depends are so unsubstantial as not to need further

argument.

/

THOMAS W. NEALON,

ALICE M. BIRDSALL,
Counsel for Appellee, H. Doug-

lass, Trustee in Bankruptcy

of the Estate of Arizona

Rock Products Company.

STATE OF ARIZONA
]

COUNTY OF MARICOPA
J

ALICE M. BIRDSALL, being first duly sworn,
doth depose and say:



I have read the within Motion to Dismiss and, in

the alternative, Motion to Affirm, in the above en-

titled matter, and know the contents thereof; and

that the statements contained therein are true ac-

cording to the best of my knowledge, information and

belief.

Ctcc^ })njA,,.^
ALICE M. BIRDSALL.

Subscribed and sworn to before me this..../i2....:r:.

day of December, 1935.

FRANCES M. GARDNER,
(SEAL) Notaiy Public in and for Maricopa

County, Arizona.

My commission expires April 5, 1938.

BRIEF IN SUPPORT OF MOTION TO DISMISS
OR AFFIRM

STATEMENT OF FACTS RELATING TO MO-
TION TO DISMISS, OR IN THE ALTERNATIVE
TO AFFIRM.
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On the 4th day of August, 1932, appellee herein,

H. Douglass, Trustee in Bankruptcy of the estate of

Arizona Rock Products Company, a corporation, filed

in the United States District Court for the District

of Arizona at Phoenix, his complaint at law in which

he sought to recover from appellant, W. P. Sims, the

sum of $5800.00 as an unlawful preference obtained

by the said appellant as a creditor of the Arizona

Rock Products Company, a corporation, bankrupt

(Tr. pp. 2-7).

To this complaint the defendant filed a general

demurrer upon the ground that it did not state facts

sufficient to constitute a cause of action against the

defendant (Tr. p. 7), together with a motion to make
said complaint more definite and certain. (Tr. pp.

8-10). The demurrer was overruled by the District

Court on September 19, 1932, the order of the court

thereon being as follows:

**It is ordered that defendant's Demurrer to plain-

tiff's Complaint, be, and the same is hereby

overruled for want of presentation." (Tr. p. 10)

On the 28th day of September, 1932, the defend-

ant filed his answer (Tr. pp. 11-24). After a trial

of the cause, the court on July 2, 1934, rendered a

judgment in favor of the plaintiff-appellee (Tr. pp.

34-36), and on July 23, 1934, the defendant filed

his motion for a new trial (Tr. pp. 36-38). The



motion was denied on Monday, October 1, 1934, the

first day of the October term (Tr. p. 44).

There was no motion for judgment for the defend-

ant made at the close of the evidence, nor was there

any request for a declaration of law by the court

nor other action to lay a foundation for a review

of the evidence on appeal. There was no request by

either plaintiff or defendant for findings of fact or

conclusions of law and none were made by the court.

Plaintiff in his brief at pages 1 and 2 thereof

concedes the sufficiency of the complaint to state a

cause of action and to sustain the judgment of the

District Court.

BRIEF OF ARGUMENT

The court is without power to review the evidence

on appeal.

Lloijd V. McWilliams, 137 U. S. 576, 34 L.

Ed. 788;

McPherson v. Cement Gun Co., 59 Fed. (2)

889 (10th C.C.A.);

Babbitt Bros. Tixiding Co. v. New Home Sew-
ing Mach Co., 62 Fed. (2) 530;

Robei'ts V. National Sav. Life Ins. Co., et al

75 Fed. (2) 530 (8th C.C.A.);
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Fleischmann v, U. S. Use of Forsherg,

270 U. S. 349, 70 L. Ed. 624;

Revised Statutes of tJw United States,

Sec. 700.

ARGUMENT

It is the contention of appellee that his motion to

dismiss should be granted for the reason that although

the record in said cause may show that this court has

jurisdiction in the premises, it is manifest that the

questions on which the decision of the cause depends

are so unsubstantial as not to need further argument

for the following reasons:

1. The sufficiency of the complaint to sustain the

judgment having been admitted by the appellant

(Appellant's brief pp. 1-2), no question of error

arises upon the primary or strict record.

2. That this being a jury waived case, there being

no findings by the court, general or special, the judg-

ment is conclusive upon the matters of fact and pre-

vents any inquiry into the conclusions of law em-

bodied therein, for the reason that the appellant made
no motion for judgment in his favor or any applica-

tion for declaration of law that he is entitled to judg-

ment at the close of the evidence, and therefore has

not preserved any right to review the evidence by

proper bill of exceptions. There remains therefore,

nothing to be reviewed on appeal.
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If it were not for the fact that the appellant had

admitted the sufficiency of the complaint to sustain

the judgment of the District Court, he would, if he

had made any assignment of error questioning said

complaint, have been entitled to a hearing upon that

question based upon the primary or strict record in

the cause. However, as he has conceded the sufficiency

of the complaint to sustain the judgment, the ques-

tion raised by this motion is whether there can be any

review of the evidence or rulings of the court thereon

where there has been no motion for judgment at the

close of the evidence, nor any request for a declara-

tion of law.

Under the before mentioned circumstances the au-

thorities are unifoiTn that there can be no review

of the evidence or rulings of the court.

In the case of Lloyd v. McWilliavis, 137 U. S. 576,

34 L. Ed. 788, the court says:

*'In this cause, trial by jury was waived by agree-

ment of the parties in writing, duly filed, and

the case was tried by the court. But the record

discloses no finding upon the facts, either gen-

eral or special, in accordance with the Statute

(Rev. Stat. Sec. 649, 700) and no questions are

therefore open to our revision as an appellate

tribunal.

"As the circuit court had jurisdiction of the sub-
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ject matter and the parties, its judgment must

be presumed to be yight, and on that ground af-

firmed."

In the case of McPherson v. Cement Gun Co., 59

Fed. (2) 889, (10th C.C.A.), which was an appeal

from a judgment in an action at law in a jury waived

case, the court said:

"In a jury-waived case, in the absence of special

findings, a general finding is conclusive upon

the matters of fact and prevents any inquiry

into the conclusions of law embodied therein, ex-

cept in so far as the rulings during the progress

of the trial were excepted to and duly preserved

by bill of exceptions. But a party, by motion

for judgment in his favor or by application for

a declaration of law that he is entitled to judg-

ment, may raise the question of law whether he

is entitled to judgment upon all the evidence,

and such question, if presented by proper bill

of exceptions, will be reviewed on appeal not-

withstanding a general finding in favor of the

adverse party. (Cases cited)

"Rulings upon such a motion or application for

a declaration of law and other rulings on ques-

tions of law made by the court during the pro-

gress of the trial are properly a part of the trial

proceedings and should be presented to the ap-

pellate court by proper bill of exceptions. ( Cases

cited"
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And the court held that a request for a declaration

of law not presented until, after the close of the trial

comes too late, and used the following language:

"If the plaintiff desired to preserve his right to

review, in the event of an adverse ruling in such

final disposition, he should have moved for judg-

ment in his favor or asked for a declaration of

law that he was entitled to judgment upon the

evidence, as a matter of law, and invoked the

court's ruling thereon and brought such rulings

here for review upon a proper bill of exceptions."

The rule is clearly stated by Mr. Justice Wilbur

in his concurring opinion in Babbitt Bros. Trading

Co. V. Neiv Home Sewing Much Co., 62 Fed. (2) 530:

"This matter cannot be reviewed on this appeal

for several reasons : No motion for judgment be-

cause of the insufficiency of the evidence to sus-

tain plaintiff's cause of action was made by the

defendant at the conclusion of the evidence."

In the case of Roberts v. National Sav. Life Ins.

Co., et at, 75 Fed.. (2) 530 (8th CCA.) the case

was tried by the court without a jury. At the con-

clusion of the trial defendant filed written request

for findings of fact and request for a declaration of

law which was refused by the court. No error was
assigned to the refusal of the court to make the
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declaration of law requested, which the court held to

be insufficient. The court says:

"As there was no motion for judgment at the

close of the evidence and no request for a bind-

ing declaration of law, the evidence cannot be

reviewed on appeal."

In the case of Fleischmann v. U. S. Use of Fors-

berg, 270 U. S. 349, 70 L. Ed. 624, the Supreme

Court of the United States had the same question

before it that is raised on this motion as to the

right of the court to review the evidence on appeal,

the difference in the two cases being that in that

case the court held the sufficiency of the complaint

was open to review upon the primary record of the

court. In that case no special findings of fact had

been requested and none were made. The defendants

without having excepted to any of the rulings or con-

clusions of the court sued out a writ of error from

the Circuit Court of Appeals. After this writ had

been issued, however, the District Judge granted them

a bill of exceptions which the court held was too late.

The court interprets Section 700 of the Revised Stat-

utes of the United States, compiled statutes Sec. 1668,

in the following paragraph:

"Section 700 of the Revised Statutes, Comp. Stat.

Sec. 1668, 6 Fed. Stat. Anno, 2d ed. p. 205,—
re-enacting a like provision in the Act of March

3, 1865, chap. 86,—provides that when an issue

of fact in a civil cause is tried and determined
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by the court without the intervention of a jury,

according to Sec. 649, 'the rulings of the court

in the progress of the trial of the cause, if ex-

cepted to at the time, and duly presented by a

bill of exceptions, may be reviewed' upon writ

of error; 'and when the finding is special the

review may extend to the determination of the

sufficiency of the facts found to support the

judgment.'
"

And the Court said:

"It is clear that none of these questions ai-e open

to review except those which arise upon the

pleadings."

As in the instant case no question can arise upon

the pleadings, there being no assignment of error

that the complaint is insufficient and its sufficiency

being conceded by the appellant it is therefore

manifest that the questions on which the decision of

the cause depends, are so unsubstantial as not to

need further argument.

Appellee respectfully submits therefore, that this

appeal should be dismissed for the reason that the

questions on which the appeal depends are so unsub-

stantial as not to need further argument.

Since the above authorities and discussion cover

all matters raised by the alternative motion to
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affirm, in the interests of brevity no separate argu-

ment is submitted in connection therewith.

Respectfully submitted,

THOMAS W. NEALON,

ALICE M. BIRDSALL,
Counsel for Appellee, H. Doug-

lass, Trustee in Bankruptcy

of Estate of Arizona Rock
Products Company, a cor-

poration.


